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REGENT DECISIONS 

Admiralty— Restraint of Princes— What Constitutes. — The libelant shipped 
contraband on a Danish ship also carrying non-contraband goods, under a bill 
of lading containing the provision that "the carrier shall not be liable for loss 
or damage occasioned . . . by . . . restraint of princes." A British warship 
took the ship into a British port. In order not to delay delivery of the non- 
contraband goods, it was allowed to proceed on the claimant's promise to return 
the contraband. This being done, the cargo was condemned. In a libel against 
the ship for non-delivery, held, for the claimant. Sulzberger & Sons Co. v. 
S. S. Hellig Olav (D. C, S. D., N. Y. 1921) 66 N. Y. L. J. 394. 

By "restraint of princes" is meant a divesting of the owner's control of a 
ship or cargo by the exercise of sovereign power by a sovereignty acting in its 
sovereign capacity. See Bradlie el al. v. The Maryland Insurance Co. (U. S. 
1838) 12 Pet 378, 402. But the unauthorized act of an official is not an act of 
the state. Northern Pac. Ry. v. American Trading Co. (1904) 195 U. S. 439, 
25 Sup. Ct. 84. The restraint must be actual and not anticipated. Atkinson v. 
Ritchie (1809) 10 East 530. It is not necessary, however, that complete physical 
control should be exercised by the captor. The Alexander (U. S. 1814) 8 Cranch 
169. This is the common law rule as well as that of admiralty. Wilcocks et al. 
v. Union Ins. Co. (Pa. 1809) 2 Binn. 574. It is thus sufficient if there has 
been a capture, a submission by the captured, and no act of abandonment. The 
Alexander, supra. In the principal case there was a valid capture and the con- 
traband remained in the constructive possession of Great Britain as the claimant 
consented to and did act as her bailee. The court acted wisely, therefore, in 
disallowing the libelant's contention that, once having left England the claimant 
was no longer under "restraint of princes" and therefore obligated to deliver. 

Attorney— Disbarment — Solicitation of Business.— An attorney solicited busi- 
ness for his collection agency by sending to 4500 former clients letters headed 
"Attorney and Counsellor at Law" and containing a list of offices in various 
states. He was not admitted to practice in two states where such offices were 
located and had been censured collaterally for such misleading letterheads in an 
action against him for misappropriation of funds. Matter of Rowe Co. (1920) 191 
App. Div. 179, 181 N. Y. Supp. 87. Moreover, in a previous disciplinary proceeding 
he had been warned that a repetition of advertising addressed to the general 
public would not be tolerated. On appeal from an order of disbarment, held, 
three judges dissenting, affirmed. In re Schwars (Ct. of App. 1921) 66 N. Y. 
L. J. 380. 

Malpractice, fraud, deceit, crime, misdemeanor or conduct prejudicial to the 
administration of justice is generally sufficient ground for disbarment. N. Y. Cons. 
Laws (1909) c. 35, § 88. Advertising is prohibited only in relation to procuring 
divorces. Ibid. c. 40, § 120. Disbarment is to protect the public from untrust- 
worthy and incompetent practitioners, and to maintain the honor and dignity of the 
profession. See In re Thatcher (C. C. & D. C. 1911) 190 Fed. 969, 976. The court's 
power is discretionary. State v. Laughlin (1881) 10 Mo. App. 1. The right to 
practice, however, is a substantial right not to be lightly taken away. See In re 
Thatcher, supra, 975. Therefore, rules of ethics which do not involve the dis- 
tinction between natural right and wrong should not be too strictly applied against 
one who has sinned against good taste rather than good morals. Decisions have 
disclosed no precedent for disbarment for mere breach of professional etiquette 
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in absence of former censure. In the instant case, the quasi-business character 
of a collection agency may allow for some of the advertising privileges of ordinary 
business. Furthermore, the pre-existing relation of attorney and client would 
seem technically to justify the solicitation. N. Y. Code of Ethics § 27. But the 
continued use of deceptive letterheads and the failure to abide by the spirit of the 
court's direction in former proceedings indicate an attitude which makes the attor- 
ney unreliable and render him unfit for public service. Under the aggravated cir- 
cumstances the disbarment seems fully warranted and the attempt of the court 
to uphold high and worthy standards of professional conduct must be approved. 

Bailments— Contract to Return in Good Condition — Impossibility of Perform- 
ance. — By a written contract, providing that the chattels were to be returned in 
as good condition as when received, the defendant hired a team of horses from 
the plaintiff. During the period of the bailment, through no fault of the defend- 
ant, one of the horses became sick, and was shot by an agent of the Society for the 
Prevention of Cruelty to Animals. In an action to recover the value of the horse, 
he'd, for the defendant. Gouled v. Holwits (N. J. L. 1921) 113 Atl. 323. 

There is a conflict as to the liability of a bailee who has contracted to return 
the bailment "in good condition," or "in as good condition as when received." A 
majority of the courts hold that such a provision imposes only the duty implied 
by law in the ordinary bailment for hire, vis., to use reasonable care. Sawyer v. 
Wilkinson (1914) 166 N. C. 497, 82 S. E. 840; see Sanchez v. Blumberg (Tex. 
1915) 176 S. W. 904, 905. But other courts treat the bailee as an insurer. Lattgh- 
ren v. Barnard (1911) 115 Minn. 276, 132 N. W. 301; Harvey v. Murray (1884) 136 
Mass. 377. The former construction seems the more consonant with the real in- 
tention of the parties. By the provision the parties neither preclude nor waive 
the excuse of impossibility of performance, but merely express what the law would 
imply had they remained silent. There is no doubt that one may, by express terms, 
impose upon himself a higher obligation than that implied by law. Thus, many 
courts have declared that express provisions "to return the chattel or pay for it" 
made the bailee an insurer. Grady v. Schweinler (1907) 16 N. Dak. 452, 113 N. W. 
1031; Thornton v. Hamilton (1919) 32 Idaho 304, 181 Pac. 700. But these deci- 
sions seem doubtful where there is no express agreement by the bailee to pay at 
all events. The court in the instant case, following the better view, held that the 
continued existence of the chattel was an implied condition of the contract. Its 
destruction without the fault of the defendant was therefore an excuse for non- 
performance. Cf. Bmerich Outfitting Co. v. Siegel-Cooper Co. (1908) 237 III. 
610, 86 N. E. 1104. 

Bankruptcy— Set-Off and Counterclaim — Stockholder's Liability for Stock 
Sold at Less than Par.— The defendant, a stockholder in a bankrupt corporation, 
had received his stock in consideration of land worth one-fourth of the stock's par 
value. The corporation was his debtor on another claim. In a suit by the trustee 
in bankruptcy for the remainder of the value of the stock, held, inter alia, that the 
defendant could not set off the sum owed him by the corporation. Kaye v. Mets 
efi al. (Cal. 1921) 198 Pac. 1047. 

A trustee in bankruptcy, with some exceptions, acquires the same rights as the 
bankrupt has, and is subject to the same counterclaims. IVasey v. Whitcomb 
(1911) 167 Mich. 58, 132 N. W. 572. So with a trustee of a corporation. 
Shields v. Shields Constr. Co. (1914) 83 N. J. Eq. 21, 89 Atl. 1022. A set-off is 
only allowed where there is mutuality in that the debts are due to and owing from 
both claimants* in the same capacity. See McQueen v. Fisher (1918) 22 Ga. 
App. 394, 95 S. E. 1004. Though the creditors have an equitable claim against the 



